
Assembly Bill No. 885

CHAPTER 224

An act to amend Sections 2924b and 2924g of the Civil Code, relating
to real property.

[Approved by Governor September 6, 2005. Filed with
Secretary of State September 6, 2005.]

legislative counsel’s digest

AB 885, Keene. Real property: mortgages.
(1)  Existing law requires a person recording a notice of default or a

notice of sale under any deed of trust or mortgage with power of sale to
perform specified actions. These actions include, but are not limited to,
mailing a copy of the notice with the recording date shown and a copy of
the notice of the time and place of sale, as specified, to each person
requesting a copy and to each trustor or mortgagor at his or her last known
address if different than the address specified in the deed of trust or
mortgage with power of sale.

This bill would modify the definition of “last known address” for
purposes of these provisions.

(2)  Existing law provides that all sales of property under the power of
sale contained in any deed of trust or mortgage shall commence at the time
and location specified in the notice of sale, and requires any postponement
to be announced at that time and location or at any time prior to the
completion of the sale at the discretion of the trustee or upon instruction by
the beneficiary to the trustee that the sale proceedings be postponed.
Existing law permits a maximum of 3 postponements of the sale
proceedings, and requires a new notice of sale to be given before any
further sale proceedings may be scheduled. Existing law also requires the
trustee to postpone the sale upon the order of any court of competent
jurisdiction, or where stayed by operation of law, or by the mutual
agreement of any trustor and any beneficiary or any mortgagor and any
mortgagee; however, any such postponement does not count in
determining the maximum number of postponements permitted without
giving a new notice of sale.

This bill, instead, would permit any number of postponements of the
sale proceedings at any time prior to the completion of the sale, for any
period of time not to exceed a total of 365 days from the date set forth in
the notice of sale, upon the order of any court of competent jurisdiction,
where stayed by operation of law, by mutual agreement of any trustor and
any beneficiary or any mortgagor and any mortgagee, at the discretion of
the trustee, or upon instruction by the beneficiary to the trustee that the
sale proceedings be postponed. Any postponements beyond the 365-day
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period would require a new notice of sale to be given before any further
sale proceedings may be scheduled.

The people of the State of California do enact as follows:

SECTION 1.  Section 2924b of the Civil Code is amended to read:
2924b.  (a)  Any person desiring a copy of any notice of default and of

any notice of sale under any deed of trust or mortgage with power of sale
upon real property or an estate for years therein, as to which deed of trust
or mortgage the power of sale cannot be exercised until these notices are
given for the time and in the manner provided in Section 2924 may, at any
time subsequent to recordation of the deed of trust or mortgage and prior
to recordation of notice of default thereunder, cause to be filed for record
in the office of the recorder of any county in which any part or parcel of
the real property is situated, a duly acknowledged request for a copy of the
notice of default and of sale. This request shall be signed and
acknowledged by the person making the request, specifying the name and
address of the person to whom the notice is to be mailed, shall identify the
deed of trust or mortgage by stating the names of the parties thereto, the
date of recordation thereof, and the book and page where the deed of trust
or mortgage is recorded or the recorder’s number, and shall be in
substantially the following form:

    “In accordance with Section 2924b, Civil Code, request is hereby
made that a copy of any notice of default and a copy of any notice of sale
under the deed of trust (or mortgage) recorded ______, ____, in Book_____
page ____ records of ____ County, (or filed for record with
recorder’s serial number ____, _______ County) California, executed
by ____ as trustor (or mortgagor) in which ________ is named as
beneficiary (or mortgagee) and ______________ as trustee be mailed to

_____________________________.___________________________  at
AddressName

NOTICE:  A copy of any notice of default and of any notice of sale will be
sent only to the address contained in this recorded request. If your address
changes, a new request must be recorded.

Signature  ____________________”

Upon the filing for record of the request, the recorder shall index in the
general index of grantors the names of the trustors (or mortgagor) recited
therein and the names of persons requesting copies.

(b)  The mortgagee, trustee, or other person authorized to record the
notice of default or the notice of sale shall do each of the following:

(1)  Within 10 business days following recordation of the notice of
default, deposit or cause to be deposited in the United States mail an
envelope, sent by registered or certified mail with postage prepaid,
containing a copy of the notice with the recording date shown thereon,
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addressed to each person whose name and address are set forth in a duly
recorded request therefor, directed to the address designated in the request
and to each trustor or mortgagor at his or her last known address if
different than the address specified in the deed of trust or mortgage with
power of sale.

(2)  At least 20 days before the date of sale, deposit or cause to be
deposited in the United States mail an envelope, sent by registered or
certified mail with postage prepaid, containing a copy of the notice of the
time and place of sale, addressed to each person whose name and address
are set forth in a duly recorded request therefor, directed to the address
designated in the request and to each trustor or mortgagor at his or her last
known address if different than the address specified in the deed of trust or
mortgage with power of sale.

(3)  As used in paragraphs (1) and (2), the “last known address” of each
trustor or mortgagor means the last business or residence physical address
actually known by the mortgagee, beneficiary, trustee, or other person
authorized to record the notice of default. For the purposes of this
subdivision, an address is “actually known” if it is contained in the original
deed of trust or mortgage, or in any subsequent written notification of a
change of physical address from the trustor or mortgagor pursuant to the
deed of trust or mortgage. For the purposes of this subdivision, “physical
address” does not include an e-mail or any form of electronic address for a
trustor or mortgagor. The beneficiary shall inform the trustee of the
trustor’s last address actually known by the beneficiary. However, the
trustee shall incur no liability for failing to send any notice to the last
address unless the trustee has actual knowledge of it.

(4)  A “person authorized to record the notice of default or the notice of
sale” shall include an agent for the mortgagee or beneficiary, an agent of
the named trustee, any person designated in an executed substitution of
trustee, or an agent of that substituted trustee.

(c)  The mortgagee, trustee, or other person authorized to record the
notice of default or the notice of sale shall do the following:

(1)  Within one month following recordation of the notice of default,
deposit or cause to be deposited in the United States mail an envelope, sent
by registered or certified mail with postage prepaid, containing a copy of
the notice with the recording date shown thereon, addressed to each person
set forth in paragraph (2), provided that the estate or interest of any person
entitled to receive notice under this subdivision is acquired by an
instrument sufficient to impart constructive notice of the estate or interest
in the land or portion thereof which is subject to the deed of trust or
mortgage being foreclosed, and provided the instrument is recorded in the
office of the county recorder so as to impart that constructive notice prior
to the recording date of the notice of default and provided the instrument
as so recorded sets forth a mailing address which the county recorder shall
use, as instructed within the instrument, for the return of the instrument
after recording, and which address shall be the address used for the
purposes of mailing notices herein.
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(2)  The persons to whom notice shall be mailed under this subdivision
are:

(A)  The successor in interest, as of the recording date of the notice of
default, of the estate or interest or any portion thereof of the trustor or
mortgagor of the deed of trust or mortgage being foreclosed.

(B)  The beneficiary or mortgagee of any deed of trust or mortgage
recorded subsequent to the deed of trust or mortgage being foreclosed, or
recorded prior to or concurrently with the deed of trust or mortgage being
foreclosed but subject to a recorded agreement or a recorded statement of
subordination to the deed of trust or mortgage being foreclosed.

(C)  The assignee of any interest of the beneficiary or mortgagee
described in subparagraph (B), as of the recording date of the notice of
default.

(D)  The vendee of any contract of sale, or the lessee of any lease, of the
estate or interest being foreclosed which is recorded subsequent to the
deed of trust or mortgage being foreclosed, or recorded prior to or
concurrently with the deed of trust or mortgage being foreclosed but
subject to a recorded agreement or statement of subordination to the deed
of trust or mortgage being foreclosed.

(E)  The successor in interest to the vendee or lessee described in
subparagraph (D), as of the recording date of the notice of default.

(F)  The office of the Controller, Sacramento, California, where, as of
the recording date of the notice of default, a “Notice of Lien for Postponed
Property Taxes” has been recorded against the real property to which the
notice of default applies.

(3)  At least 20 days before the date of sale, deposit or cause to be
deposited in the United States mail an envelope, sent by registered or
certified mail with postage prepaid, containing a copy of the notice of the
time and place of sale addressed to each person to whom a copy of the
notice of default is to be mailed as provided in paragraphs (1) and (2), and
addressed to the office of any state taxing agency, Sacramento, California,
which has recorded, subsequent to the deed of trust or mortgage being
foreclosed, a notice of tax lien prior to the recording date of the notice of
default against the real property to which the notice of default applies.

(4)  Provide a copy of the notice of sale to the Internal Revenue Service,
in accordance with Section 7425 of the Internal Revenue Code and any
applicable federal regulation, if a “Notice of Federal Tax Lien under
Internal Revenue Laws” has been recorded, subsequent to the deed of trust
or mortgage being foreclosed, against the real property to which the notice
of sale applies. The failure to provide the Internal Revenue Service with a
copy of the notice of sale pursuant to this paragraph shall be sufficient
cause to rescind the trustee’s sale and invalidate the trustee’s deed, at the
option of either the successful bidder at the trustee’s sale or the trustee,
and in either case with the consent of the beneficiary. Any option to
rescind the trustee’s sale pursuant to this paragraph shall be exercised prior
to any transfer of the property by the successful bidder to a bona fide
purchaser for value. A recision of the trustee’s sale pursuant to this
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paragraph may be recorded in a notice of recision pursuant to Section
1058.5.

(5)  The mailing of notices in the manner set forth in paragraph (1) shall
not impose upon any licensed attorney, agent, or employee of any person
entitled to receive notices as herein set forth any duty to communicate the
notice to the entitled person from the fact that the mailing address used by
the county recorder is the address of the attorney, agent, or employee.

(d)  Any deed of trust or mortgage with power of sale hereafter executed
upon real property or an estate for years therein may contain a request that
a copy of any notice of default and a copy of any notice of sale thereunder
shall be mailed to any person or party thereto at the address of the person
given therein, and a copy of any notice of default and of any notice of sale
shall be mailed to each of these at the same time and in the same manner
required as though a separate request therefor had been filed by each of
these persons as herein authorized. If any deed of trust or mortgage with
power of sale executed after September 19, 1939, except a deed of trust or
mortgage of any of the classes excepted from the provisions of Section
2924, does not contain a mailing address of the trustor or mortgagor
therein named, and if no request for special notice by the trustor or
mortgagor in substantially the form set forth in this section has
subsequently been recorded, a copy of the notice of default shall be
published once a week for at least four weeks in a newspaper of general
circulation in the county in which the property is situated, the publication
to commence within 10 business days after the filing of the notice of
default. In lieu of publication, a copy of the notice of default may be
delivered personally to the trustor or mortgagor within the 10 business
days or at any time before publication is completed, or by posting the
notice of default in a conspicuous place on the property and mailing the
notice to the last known address of the trustor or mortgagor.

(e)  Any person required to mail a copy of a notice of default or notice
of sale to each trustor or mortgagor pursuant to subdivision (b) or (c) by
registered or certified mail shall simultaneously cause to be deposited in
the United States mail, with postage prepaid and mailed by first-class mail,
an envelope containing an additional copy of the required notice addressed
to each trustor or mortgagor at the same address to which the notice is sent
by registered or certified mail pursuant to subdivision (b) or (c). The
person shall execute and retain an affidavit identifying the notice mailed,
showing the name and residence or business address of that person, that he
or she is over the age of 18 years, the date of deposit in the mail, the name
and address of the trustor or mortgagor to whom sent, and that the
envelope was sealed and deposited in the mail with postage fully prepaid.
In the absence of fraud, the affidavit required by this subdivision shall
establish a conclusive presumption of mailing.

(f)  No request for a copy of any notice filed for record pursuant to this
section, no statement or allegation in the request, and no record thereof
shall affect the title to real property or be deemed notice to any person that
any person requesting copies of notice has or claims any right, title, or
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interest in, or lien or charge upon the property described in the deed of
trust or mortgage referred to therein.

(g)  “Business day,” as used in this section, has the meaning specified in
Section 9.

SEC. 2.  Section 2924g of the Civil Code is amended to read:
2924g.  (a)  All sales of property under the power of sale contained in

any deed of trust or mortgage shall be held in the county where the
property or some part thereof is situated, and shall be made at auction, to
the highest bidder, between the hours of 9 a.m. and 5 p.m. on any business
day, Monday through Friday.

The sale shall commence at the time and location specified in the notice
of sale. Any postponement shall be announced at the time and location
specified in the notice of sale for commencement of the sale or pursuant to
paragraph (1) of subdivision (c).

If the sale of more than one parcel of real property has been scheduled
for the same time and location by the same trustee, (1) any postponement
of any of the sales shall be announced at the time published in the notice of
sale, (2) the first sale shall commence at the time published in the notice of
sale or immediately after the announcement of any postponement, and (3)
each subsequent sale shall take place as soon as possible after the
preceding sale has been completed.

(b)  When the property consists of several known lots or parcels, they
shall be sold separately unless the deed of trust or mortgage provides
otherwise. When a portion of the property is claimed by a third person,
who requires it to be sold separately, the portion subject to the claim may
be thus sold. The trustor, if present at the sale, may also, unless the deed of
trust or mortgage otherwise provides, direct the order in which property
shall be sold, when the property consists of several known lots or parcels
which may be sold to advantage separately, and the trustee shall follow
that direction. After sufficient property has been sold to satisfy the
indebtedness, no more can be sold.

If the property under power of sale is in two or more counties, the public
auction sale of all of the property under the power of sale may take place
in any one of the counties where the property or a portion thereof is
located.

(c)  (1)  There may be a postponement or postponements of the sale
proceedings, including a postponement upon instruction by the beneficiary
to the trustee that the sale proceedings be postponed, at any time prior to
the completion of the sale for any period of time not to exceed a total of
365 days from the date set forth in the notice of sale. The trustee shall
postpone the sale in accordance with any of the following:

(A)  Upon the order of any court of competent jurisdiction.
(B)  If stayed by operation of law.
(C)  By mutual agreement, whether oral or in writing, of any trustor and

any beneficiary or any mortgagor and any mortgagee.
(D)  At the discretion of the trustee.
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(2)  In the event that the sale proceedings are postponed for a period or
periods totaling more than 365 days, the scheduling of any further sale
proceedings shall be preceded by giving a new notice of sale in the manner
prescribed in Section 2924f. New fees incurred for the new notice of sale
shall not exceed the amounts specified in Sections 2924c and 2924d, and
shall not exceed reasonable costs that are necessary to comply with this
paragraph.

(d)  The notice of each postponement and the reason therefor shall be
given by public declaration by the trustee at the time and place last
appointed for sale. A public declaration of postponement shall also set
forth the new date, time, and place of sale and the place of sale shall be the
same place as originally fixed by the trustee for the sale. No other notice of
postponement need be given. However, the sale shall be conducted no
sooner than on the seventh day after the earlier of (1) dismissal of the
action or (2) expiration or termination of the injunction, restraining order,
or stay that required postponement of the sale, whether by entry of an
order by a court of competent jurisdiction, operation of law, or otherwise,
unless the injunction, restraining order, or subsequent order expressly
directs the conduct of the sale within that seven-day period. For purposes
of this subdivision, the seven-day period shall not include the day on
which the action is dismissed, or the day on which the injunction,
restraining order, or stay expires or is terminated. If the sale had been
scheduled to occur, but this subdivision precludes its conduct during that
seven-day period, a new notice of postponement shall be given if the sale
had been scheduled to occur during that seven-day period. The trustee
shall maintain records of each postponement and the reason therefor.

(e)  Notwithstanding the time periods established under subdivision (d),
if postponement of a sale is based on a stay imposed by Title 11 of the
United States Code (bankruptcy), the sale shall be conducted no sooner
than the expiration of the stay imposed by that title and the seven-day
provision of subdivision (d) shall not apply.
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